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Ozet : Artan talepler nedeni ile alic1 ve satic1 arasinda yasanan en onemli sorunlarin
basinda ayipli mal gelmektedir. Bu c¢alismada 4822 sayili Tiiketicinin Korunmasi
Hakkindaki Kanun kapsaminda ¢alisma gergeklestirilmistir. Tacir ve tiiketici
konumundaki her iki tarafin ugradigi magduriyet ve bu magduriyetin nedenlerine
iligkin literatiir ¢alismas1 gergeklestirilmistir. Taraflar arasinda olusan ihtilaf nedenleri,
bu nedenlerin ¢oziimlerine iliskin uygulamalar ele alinmistir. Halen giiniimiizde bir
ayibin gizli mi, agik mi olduguna dair uzun tartigmalar yasanirken, sezonun gegmesi,
moda ve aligkanliklar ile tiiketici egilimlerinin degismesi sebebiyle ihtilaflar
¢oziimsiizliige siriiklenebilmekte; ¢oziimlense de taraflar tatmin olamamaktadir.
Hukuk uygulamasinin 6ziinde, zamanin olumsuz etkisi hep olacaktir. Ancak, siireci
kisaltmak i¢in ugrasmanin gerekligi de agiktir. Bazen, bir ihtilafin ticaret mi, yoksa
tiikketici mahkemesince mi ¢oziimlenmesi gerektigi tartisilmakta; ticaret mahkemesinin
bir kararmnin, tiiketici mahkemesinin gorev alanma girdiginden bahisle Yargitay’ca
bozulmasi neticesinde, verilen yeni kararin “hangi farkli kriterlere gore” tiiketici
mahkemesince incelendigi bile anlagilamadan, yeni bir karar dogmaktadir. Biz, bu
yazida ayipli mallara iligkin ihtilaflarla ilgili 6nemli gordiigiimiiz bazi Yiiksek
Mahkeme kararlarini, Borg¢lar Kanunu, Tiirk Ticaret Kanunu ve Tiiketici Haklarini
Koruma Kanunu ilkelerinden bahsederek irdelemeyi amagladik.
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DEFECT IN PURCHASE OF GOOD AND SERVICES

Abstract : Defective good is the leading factor of the most important problems
between buyer and seller because of the increasing demands. In this study, a research
was carried out within the scope of Law on the Protection of Consumer numbered
4822. A literature study concerning unjust treatment experienced by both traders and
consumers and causes of this unjust treatment was carried out. Causes of dispute
between parties and practices directed to solution of these disputes were discussed.
While there are still long arguments regarding whether a defect is hidden or open,
disputes may lead to deadlocks because of unseasoned feature, fashion, habits and
consumer inclinations; even if they are solved, parties won’t satisfy. At the core of law
practice, negative effect of time will always take place. However the need for struggle
to shorten this process is clear. It is sometimes argued that a dispute should be solved
by a commercial court or consumer court; concerning that a decision of the
commercial court falls within the remit of consumer court and after it is reversed by
Court of Appeal, a new decision appears without understanding that the new decision
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is examined by the consumer court “according to which different criteria”. In this
writing, we aimed to discuss some decisions of Supreme Court which we think as
important concerning disputes about defective goods by mentioning the principles of
Code of Obligations, Turkish Commercial Code and Law on Protection of Consumer
Rights.
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